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This appeal is directed against the judgment of the
Allahabad High Court dated 07.07.2003 passed by the
Division Bench in First Appeal No.323 of 2003.

The appellant and the respondent are husband and
wife. The appellant has filed a petition under the Hindu
Marriage Act, 1955 for divorce. The Family Court after
comprehensively dealing with the matter ordered
cancellation of marriage between the parties under
Section 13 of the Hindu Marriage Act which was
solemnized on 20.11.1975 and directed the appellant to
pay Rs.5 lacs as her livelihood allowance. The appellant
deposited the amount as directed.

The respondent aggrieved by the said judgment
preferred First Appeal before the Division Bench of the
Allahabad High Court. After hearing the parties the
appeal was allowed and the decree passed by the Family
Court, Kanpur City seeking divorce and annulment of the
marriage was dismissed.

The appellant aggrieved by the said judgment of the
High Court had preferred special leave petition under
Article 136 of the Constitution of India. This Court
granted special leave to appeal to the appellant.

Brief facts which are necessary to dispose of this
appeal are recapitulated.

The appellant, Naveen Kohli got married to Neelu
Kohli on 20.11.1975. Three sons were born out of the
wedlock of the parties. The appellant constructed three
factories with the intention of providing a separate
factory for his three sons. He also constructed bungalow
no.7/36 A for their residence. The parties got all their
three sons admitted and educated in a public school in
Nanital. According to the appellant, the respondent is
bad tempered and a woman of rude behaviour. After
marriage, she started quarrelling and misbehaving with
the appellant and his parents and ultimately, the
appellant was compelled to leave the parental residence
and started to reside in a rented premises from May
1994. According to the version of the appellant, the
respondent in collusion with her parents got sufficient
business and property transferred in her name.



The appellant alleged that in the month of May
1994, when he along with the respondent and their
children visited Bombay to attend the golden jubilee
marriage anniversary of his father-in-law, he noticed that
the respondent was indulging in an indecent manner and
found her in a compromising position with one Biswas
Rout. Immediately thereafter, the appellant started living
separately from the respondent since May 1994. The
appellant suffered intense physical and mental torture.

According to the appellant, the respondent had
withdrawn Rs.9,50,000/- from the Bank Account of the
appellant and deposited the same in her account.

The appellant alleged that the respondent got a false
first information report registered against him under
Sections 420/467/468 and 471 IPC which was registered
as Case No.156 of 1995. According to him, the
respondent again got a case under Sections 323/324
I.P.C. registered in the police station Panki, Kanpur City
and efforts were made to get the appellant arrested.

The appellant filed a Civil Suit No. 1158/1996
against the respondent. It was also reported that the
appellant was manhandled at the behest of the
respondent and an FIR No.156 of 1996 was filed by the
eldest son at the behest of the respondent against the
appellant in police station, Panki complaining that the
appellant had physically beaten her son, Nitin Kohli.

The respondent in her statement before the Trial
Court had mentioned that she had filed an FIR against
the appellant under Section 420/468 IPC at the Police
Station, Kotwali and the respondent had gone to the
extent of filing a caveat in the High Court in respect of
the said criminal case so that the appellant may not
obtain an order from the High Court against her filing the
said FIR.

In the same statement, the respondent had
admitted that she had filed an FIR No.100/96 at the
Police Station, Kohna under Section 379/323 IPC against
the appellant.

The respondent had also filed a complaint against
the appellant and his mother under Sections
498A/323/504/506 IPC at Police Station, Kohna.

The respondent in her statement had admitted that
she had opposed the bail of the appellant in the criminal
case filed at the Police Station, Kotwali on the basis of
legal advice. 1In that very statement she further admitted
that after the police had filed final report in both the
criminal cases relating to Police Station, Kotwali and
Police Station, Kohna, she had filed protest petition in
those cases.

This clearly demonstrates the respondent's deep
and intense feeling of revenge. The respondent in her
statement had also admitted that she had filed a
complaint in the Women Cell, Delhi in September 1997.
According to the appellant, the respondent had filed a
complaint no.125 of 1998 against the appellant's lawyer
and friend alleging criminal intimidation which was
found to be false.

According to the appellant, the respondent filed a



forged complaint under sections 397/398 of the

Companies Act before the Company Law Board, New

Delhi and in the affidavit of the respondent she stated
that the appellant was immoral, alcoholic, and was
having affairs with numerous girls since marriage. She
also called him a criminal, infidel, forger and her
manager to denigrate his position from the proprietor to
an employee of her company.

The appellant also mentioned that the respondent
filed a false complaint in Case No.1365 0f 1988 using all
kinds of abuses against the appellant.

On 8.7.1999, the respondent filed a complaint in
the Parliament Street Police Station, New Delhi and made
all efforts to ensure the appellant's arrest with the object
of sending him to jail. The appellant was called to the
police station repeatedly and was interrogated by the
police and only after he gave a written reply and the
matter on scrutiny was found to be false, the appellant
with great difficulty was able to save himself from
imprisonment.

On 31.3.1999 the respondent had sent notice for
breaking the Nucleus of the HUF, expressly stating that
the Family Nucleus had been broken with immediate
effect and asking for partition of all the properties and
assets of the HUF and stating that her share should be
given to her within 15 days. According to the appellant,
this act of the respondent clearly broke all relations
between the appellant and the respondent on 31.3.1999.

The respondent had filed a complaint against the
appellant under Section 24 of the Hindu Marriage Act
directing payment of maintenance during the pendency
of the case. This was rejected by the Trial Court and she
later filed an appeal in the High Court.

The appellant had deposited Rs.5 lacs on Court's
directions but that amount was not withdrawn by the
respondent. On 22.1.2001 the respondent gave an
affidavit before the High Court and got non-bailable
warrants issued against the appellant. Consequently,
the appellant was harassed by the police and ultimately
he got the arrest order stayed by the High Court. The
respondent admitted in her statement that she got the
advertisement published in the English National
Newspaper 'Pioneer'. The advertisement reads as under

PUBLIC NOTICE

Be it known to all that Mr. Naveen
Kohli S/o Mr. Prem Kumar Kohli was
working with my Proprietorship firm
as Manager. He has abandoned his
job since May 1996 and has not
resumed duties.

He is no more in the employment of

the firm. Any Body dealing with him
shall be doing so at his own risk, his
authority to represent the firm has
been revoked and none should deliver
him orders, cash cheques or drafts
payable to the firm.

NEELU KOHLT



Sole Proprietor
M/s NITIN RUBBERS
152-B, Udyog Nagar,
Kanpur

The respondent in her statement before the Court
did not deny the contents of the affidavit but merely
mentioned that she did not remember whether she called
the appellant a criminal, infidel and a forger in the
affidavit filed before the Company Law Board.

The respondent did not deny her using choicest
abuses against the appellant but merely stated that she
did not remember.

The respondent also filed a contempt petition in the
Company Law Board against its order of the Company
Law Board dated 25.9.2000 in order to try and get the
appellant thrown out of the little apartment and urged
that the appellant be sent to jail.

Before the Family Court, the respondent stated
about solemnization of the marriage with the appellant
on 20.11.1975. In her written statement she had denied
the fact that she was either a rude or a gquarrelsome lady.
The respondent also denied that she had mentally,
physically and financially harassed and tortured the
appellant. She also stated that she never refused
cohabitation with the appellant. She also denied
indulging in any immoral conduct. She averred in the
written statement that the appellant has been immorally
living with a lady named 'Shivanagi'.

The appellant and the respondent filed a number of
documents in support of their respective cases. On the
basis of the pleadings and the documents, the Additional
Principal Judge of Family Court framed the following
issues :-

"1, Whether the respondent treated the
plaintiff with cruelty by registering
various criminal cases, getting the news
published and initiating civil
proceedings?

2. Whether the defendant treated the
plaintiff with cruelty by her objectionable
behaviour as stated in the plaint?

3. Whether respondent has made false
allegation against the plaintiff? If yes, its
impact?

Whether in the presence of plaintiff, the
defendant displayed her behaviour with
Dr. Viswas Rout which comes in the
category of immorality as has been stated
in para 11 of the plaint? If yes, its
impact?

4. Whether the petition is not maintainable
on the basis of preliminary objections 1
to 3 of the written statement?

5. Whether plaintiff has kept Smt. Shivanagi
with him as his concubine? If yes, its

impact?

6. Whether suit of the plaintiff is barred by



the provisions of Section 11, C.P.C.?

7. Whether plaintiff is entitled to get the
decree of dissolution of marriage against
defendant?

8. Whether plaintiff is entitled to get any
other relief?"

Issues number 1 & 2 relate to the term 'Cruelty' and
Issue no. 3 is regarding impact of false allegations levelled
by the respondent against the appellant. All these three
issues were decided in favour of the appellant and against
the respondent. The learned Trial Court came to a definite
conclusion that the respondent had filed a very large
number of cases against the appellant and got him
harassed and tortured by the police. It also declared him
an employee of the factory of which the respondent is a
proprietor by getting an advertisement issued in the
newspaper. According to findings of the Trial Court, the
appellant was mentally, physically and financially
harassed and tortured by the respondent.

The Trial Court framed specific issue whether the
appellant had kept Smt. Shivangi with him as his
concubine. This allegation has been denied by the
appellant. The respondent had failed to produce any
witness in respect of the aforesaid allegation and was
consequently not able to prove the same. The Trial
Court stated that both parties have levelled allegations of
character assassination against each other but failed to
prove them.

The Trial Court stated that many a times efforts
have been made for an amicable settlement, but on the
basis of allegations which have been levelled by both the
parties against each other, there is no cordiality left
between the parties and there is no possibility of their
living together. According to the Trial court, there was no
possibility to reconnect the chain of marital life between
the parties. Hence, the Trial Court found that there is no
alternative but to dissolve the marriage between the
parties. The Trial Court also stated that the respondent
had not filed any application for allowing permanent
maintenance and Stridhan but, in the interest of justice,
the Trial Court directed the appellant to deposit
Rs.5,00,000/- toward permanent maintenance of the
respondent. The Trial Court also ordered that a decree of
dissolution of marriage shall be effective after depositing
the payment of Rs.5,00,000/- by the appellant.
Admittedly, the appellant had immediately deposited the
sald amount.

The respondent, aggrieved by the judgment of the
Principal Judge, Family Court, Kanpur City, preferred the
first appeal before the High Court, which was disposed of
by a Division Bench of the Allahabad High Court.

According to the High Court, the Trial Court had not
properly appreciated and evaluated the evidence on
record. According to the High Court, the appellant had
been living with one Shivangi. As per the High Court, the
fact that on Trial Court's directions the appellant
deposited the sum of Rg.5,00,000/- within two days after
the judgment which demonstrated that the appellant was
financially well off. The Division Bench of the High Court
held that actions of the appellant amounted to



misconduct, un-condonable for the purpose of Section

13(1) (a) of the Hindu Marriage Act. The appeal was
allowed and the Trial Court judgment has been set aside.
The suit filed by the appellant seeking a decree of divorce
was also dismissed.

The appellant preferred a Special Leave Petition
before this Court. We have carefully perused the
pleadings and documents on record and heard the
learned counsel appearing for the parties at length.

Both the parties have levelled allegations against
each other for not maintaining the sanctity of marriage
and involvement with another person. According to the
respondent, the appellant is separately living with
another woman, 'Shivanagi'. According to the appellant,
the respondent was seen indulging in an indecent
manner and was found in compromising position with
one Biswas Rout. According to the findings of the Trial
Court both the parties failed to prove the allegations
against each other. The High Court has of course
reached the conclusion that the appellant was living with
one 'Shivanagi' for a considerable number of years. The
fact of the matter is that both the parties have been living
separately for more than 10 years. Number of cases
including criminal complaints have been filed by the
respondent against the appellant and every effort has
been made to harass and torture him and even to put the
appellant behind the bars by the respondent. The
appellant has also filed cases against the respondent.

We would like to examine the facts of the case in the
light of the settled position of law which has been
crystallized by a series of judgments.

In the light of facts and circumstances of this case
we would also like to examine the concept of Irretrievable
Breakdown of Marriage particularly with reference to
recently decided cases.

Impact of Physical and Mental Cruelty in Matrimonial
Matters.

The petition for divorce was filed primarily on the
ground of cruelty. It may be pertinent to note that, prior
to the 1976 amendment in the Hindu Marriage Act, 1955
cruelty was not a ground for claiming divorce under the
Hindu Marriage Act. It was only a ground for claiming
judicial separation under Section 10 of the Act. By 1976
Amendment, the Cruelty was made ground for divorce.

The words which have been incorporated are "as to cause

a reasonable apprehension in the mind of the petitioner

that it will be harmful or injurious for the petitioner to
live with the other party". Therefore, it is not necessary
for a party claiming divorce to prove that the cruelty
treatment is of such a nature as to cause an

apprehension e reasonable apprehension that it will be
harmful or injurious for him or her to live with the other

party.

The Court had an occasion to examine the 1976
amendment in the case of N.G. Dastane v. S. Dastane
[(1975) 2 SCC 326: AIR 1975 SC 1534], The Court noted
that "....whether the conduct charges as cruelty is of
such a character as to cause in the mind of the petitioner



a reasonable apprehension that it will be harmful or
injurious for him to live with the respondent".

We deem it appropriate to examine the concept of
'Cruelty' both in English and Indian Law, in order to
evaluate whether the appellant's petition based on the
ground of cruelty deserves to be allowed or not.

D. Tolstoy in his celebrate book "The Law and
Practice of Divorce and Matrimonial Causes" (Sixth
Edition, p. 61) defined cruelty in these words:

"Cruelty which is a ground for
dissolution of marriage may be
defined as willful and unjustifiable
conduct of such a character as to
cause danger to life, limb or health,
bodily or mental, or as to give rise to
a reasonable apprehension of such a
danger."

The concept of cruelty in matrimonial matters was
aptly discussed in the English case in Bertram v. Bertram
[(1944) 59, 60] per Scott, L.J. observed:

"Very slight fresh evidence is needed
to show a resumption of the cruelty,
for cruelty of character is bound to
show itself in conduct and
behaviour. Day in and day out,
night in and night out."

In Cooper vs. Cooper [(1950) WN 200 (HL)], it was
observed as under:

"It is true that the more serious the
original offence, the less grave need
be the subsequent acts to constitute
a revival."

Lord Denning, L.J. in Kaslefsky v. Kaslefsky [(1950)
2 All ER 398, 403] observed as under:

"If the door of cruelty were opened
too wide, we should soon find
ourselves granting divorce for
incompatibility of temperament.
This is an easy path to tread,
especially in undefended cases. The
temptation must be resisted lest we
slip into a state of affairs where the
institution of marriage itself is
imperiled."

"In England, a view was at one time taken that the
petitioner in a matrimonial petition must establish his
case beyond a reasonable doubt but in Blyth v. Blyth
[(1966) 1 All ER 524, 536], the House of Lords held by a
majority that so far as the grounds of divorce or the bars
to divorce like connivance or condonation are concerned,
"the case like any civil case, may be proved by a
preponderance of probability".

The High Court of Australia in Wright v. Wright
[(1948) 77 CLR 191, 210], has also taken the view that
"the civil and not the criminal standard of persuasion
applies to matrimonial causes, including issues of

adultery". The High Court was therefore in error in
holding that the petitioner must establish the charge of
cruelty "beyond reasonable doubt". The High Court adds



that "This must be in accordance with the law of
evidence", but we are not clear as to the implications of
this observation."

Lord Pearce observed:

"It is impossible to give a
comprehensive definition of cruelty,
but when reprehensible conduct or
departure from the normal

standards of conjugal kindness
causes injury to health or an
apprehension of it, it is, I think,
cruelty if a reasonable person, after
taking due account of the
temperament and all the other
particular circumstances would
consider that the conduct
complained of is such that this
spouse should not be called on to
endure it.

* * *

I agree with Lord Merriman
whose practice in cases of mental
cruelty was always to make up his
mind first whether there was injury
or apprehended injury to health. 1In
the light of that wvital fact the court
has then to decide whether the sum
total of the reprehensible conduct
was cruel. That depends on
whether the cumulative conduct
was sufficiently weighty to say that
from a reasonable person's point of
view, after a consideration of any
excuse which this respondent might
have in the circumstances, the
conduct is such that this petitioner
ought not to be called on to endure
it.

* * *

The particular circumstances
of the home, the temperaments and
emotions of both the parties and
their status and their way of life,
their past relationship and almost
every circumstance that attends the
act or conduct complained of may
all be relevant."

Lord Reid in Gollins v. Gollins [1964 AC 644 : (1963)
2 All ER 966]:

"No one has ever attempted to give a
comprehensive definition of cruelty
and I do not intend to try to do so.
Much must depend on the

knowledge and intention of the
respondent, on the nature of his (or
her) conduct, and on the character
and physical or mental weaknesses

of the spouses, and probably no
general statement is equally
applicable in all cases except the
requirement that the party seeking



relief must show actual or probable
injury to life, limb or health.

The principles of law which have been crystallized
by a series of judgments of this Court are recapitulated
as under :-

In the case of Sirajmohmedkhan
Janmohamadkhan vs. Harizunnisa Yasinkhan
reported in (1981) 4 SCC 250, this Court stated that the
concept of legal cruelty changes according to the changes
and advancement of social concept and standards of
living. With the advancement of our social conceptions,
this feature has obtained legislative recognition, that a
second marriage is a sufficient ground for separate
residence and maintenance. Moreover, to establish legal
cruelty, it is not necessary that physical violence should
be used. Continuous ill-treatment, cessation of marital
intercourse, studied neglect, indifference on the part of
the husband, and an assertion on the part of the
husband that the wife is unchaste are all factors which
lead to mental or legal cruelty.

In the case of Sbhoba Rani vs. Madhukar Reddi
reported in (1988) 1 SCC 105, this Court had an occasion
to examine the concept of cruelty. The word 'cruelty' has
not been defined in the Hindu Marriage Act. It has been
used in Section 13(1) (i) (a) of the Act in the context of
human conduct or behaviour in relation to or in respect
of matrimonial duties or obligations. It is a course of
conduct of one which is adversely affecting the other.
The cruelty may be mental or physical, intentional or
unintentional. If it is physical, it is a question of fact and
degree. If it is mental, the enquiry must begin as to the
nature of the cruel treatment and then as to the impact
of such treatment on the mind of the spouse. Whether it
caused reasonable apprehension that it would be
harmful or injurious to live with the other, ultimately, is
a matter of inference to be drawn by taking into account
the nature of the conduct and its effect on the
complaining spouse. There may, however, be cases
where the conduct complained of itself is bad enough and
per se unlawful or illegal. Then the impact or the
injurious effect on the other spouse need not be enquired
into or considered. In such cases, the cruelty will be
established if the conduct itself is proved or admitted.
The absence of intention should not make any difference
in the case, if by ordinary sense in human affairs, the act
complained of could otherwise be regarded as cruelty.
Intention is not a necessary element in cruelty. The relief
to the party cannot be denied on the ground that there
has been no deliberate or wilful ill-treatment.

The cruelty alleged may largely depend upon the
type of life the parties are accustomed to or their
economic and social conditions and their culture and
human values to which they attach importance. Each
case has to be decided on its own merits.

The Court went on to observe as under
"It will be necessary to bear in mind
that there has been marked
changed in the life around us. 1In
matrimonial duties and
responsibilities in particular, we find
a sea change. They are of varying
degrees from house to house or



person to person. Therefore, when a
spouse makes complaint about the
treatment of cruelty by the partner

in life or relations, the court should
not search for standard in life. A set
of facts stigmatized as cruelty in one
case may not be so in another case.
The cruelty alleged may largely
depend upon the type of life the
parties are accustomed to or their
economic and social conditions. It
may also depend upon their culture

and human values to which they

attach importance. We, the judges

and lawyers, therefore, should not
import our own notions of life. We
may not go in parallel with them.
There may be a generation gap

between us and the parties. It

would be better if we keep aside our
customs and manners. It would be

also better if we less depend upon
precedents.

Lord Denning said in Sheldon
v. Sheldon, [1966] 2 All E.R. 257
(CA) 'the categories of cruelty are not
closed'. Each case may be different.
We deal with the conduct of human
beings who are no generally similar.
Among the human beings there is
no limit to the kind of conduct
which may constitute cruelty. New
type of cruelty may crop up in any
case depending upon the human
behaviour, capacity or incapability
to tolerate the conduct complained
of. Such is the wonderful (sic) realm
of cruelty."

In the case of V. Bhagat vs. D. Bhagat reported in
(1994) 1 SCC 337, this Court had occasion to examine
the concept of 'mental cruelty'. This Court observed as
under:
"16. Mental cruelty in Section
13(1) (i-a) can broadly be defined as
that conduct which inflicts upon the
other party such mental pain and
suffering as would make it not
possible for that party to live with
the other. 1In other words, mental
cruelty must be of such a nature
that the parties cannot reasonably
be expected to live together. The
situation must be such that the
wronged party cannot reasonably be
asked to put up with such conduct
and continue to live with the other
party. It is not necessary to prove
that the mental cruelty is such as to
cause injury to the health of the
petitioner. While arriving at such
conclusion, regard must be had to
the social status, educational level
of the parties, the society they move
in, the possibility or otherwise of the
parties ever living together in case

10



they are already living apart and all
other relevant facts and
circumstances which it is neither
possible nor desirable to set out
exhaustively. What is cruelty in one
case may not amount to cruelty in
another case. It is a matter to be
decided in each case having regard

to the facts and circumstances of
that case. If it is a case of
accusations and allegations, regard
must also be had to the context in
which they were made."

The word 'cruelty' has to be understood in the
ordinary sense of the term in matrimonial affairs. If the
intention to harm, harass or hurt could be inferred by
the nature of the conduct or brutal act complained of,
cruelty could be easily established. But the absence of
intention should not make any difference in the case.
There may be instances of cruelty by unintentional but
inexcusable conduct of any party. The cruel treatment
may also result from the cultural conflict between the
parties. Mental cruelty can be caused by a party when
the other spouse levels an allegation that the petitioner is
a mental patient, or that he requires expert psychological
treatment to restore his mental health, that he is
suffering from paranoid disorder and mental
hallucinations, and to crown it all, to allege that he and
all the members of his family are a bunch of lunatics.

The allegation that members of the petitioner's family are
lunatics and that a streak of insanity runs though his
entire family is also an act of mental cruelty.

This Court in the case of Savitri Pandey vs. Prem
Chandra Pandey reported in (2002) 2 SCC 73, stated
that mental cruelty is the conduct of other spouse which
causes mental suffering or fear to the matrimonial life of
the other. "Cruelty", therefore, postulates a treatment of
the petitioner with such cruelty as to cause a reasonable
apprehension in his or her mind that it would be harmful
or injurious for the petitioner to live with the other party.
Cruelty, however, has to be distinguished from the
ordinary wear and tear of family life. It cannot be
decided on the basis of the sensitivity of the petitioner
and has to be adjudged on the basis of the course of
conduct which would, in general, be dangerous for a
spouse to live with the other.

In this case, this Court further stated as under:
"9. Following the decision in
Bipinchandra case [AIR 1957 SC
176] this Court again reiterated the
legal position in Lachman
Utamchand Kirpalani v. Meena [AIR
1964 SC 40] by holding that in its
essence desertion means the
intentional permanent forsaking and
abandonment of one spouse by the
other without that other's consent,
and without reasonable cause. For
the offence of desertion so far as the
deserting spouse is concerned, two
essential conditions must be there
(1) the factum of separation, and (2)
the intention to bring cohabitation
permanently to an end (animus
deserendi). Similarly two elements

11



are essential so far as the deserted
spouse is concerned: (1) the absence
of consent, and (2) absence of
conduct giving reasonable cause to
the spouse leaving the matrimonial
home to form the necessary

intention aforesaid. For holding
desertion as proved the inference
may be drawn from certain facts
which may not in another case be
capable of leading to the same
inference; that is to say the facts
have to be viewed as to the purpose
which is revealed by those acts or by
conduct and expression of intention,
both anterior and subsequent to the
actual acts of separation."

In this case, this Court further stated that cruelty
can be said to be an act committed with the intention to
cause suffering to the opposite party.
This Court in the case of Gananth Pattnaik vs.
State of Orissa reported in (2002) 2 SCC 619 observed
as under:
"The concept of cruelty and its effect
varies from individual to individual,
also depending upon the social and
economic status to which such
person belongs. "Cruelty" for the
purposes of constituting the offence
under the aforesaid section need not
be physical. Even mental torture or
abnormal behaviour may amount to
cruelty and harassment in a given
case."

This Court, in the case of Parveen Mehta vs.
Inderjit Mehta reported in (2002) 5 SCC 706, defined
cruelty as under:

"Cruelty for the purpose of Section
13(1) (i-a) is to be taken as a
behaviour by one spouse towards
the other, which causes reasonable
apprehension in the mind of the
latter that it is not safe for him or
her to continue the matrimonial
relationship with the other. Mental
cruelty is a state of mind and feeling
with one of the spouses due to the
behaviour or behavioural pattern by
the other. Unlike the case of
physical cruelty, mental cruelty is
difficult to establish by direct
evidence. It is necessarily a matter
of inference to be drawn from the
facts and circumstances of the case.

A feeling of anguish, disappointment
and frustration in one spouse

caused by the conduct of the other
can only be appreciated on

assessing the attending facts and
circumstances in which the two
partners of matrimonial life have
been living. The inference has to be
drawn from the attending facts and
circumstances taken cumulatively.

In case of mental cruelty it will not

12



be a correct approach to take an
instance of misbehaviour in
igsolation and then pose the question
whether such behaviour is sufficient
by itself to cause mental cruelty.
The approach should be to take the
cumulative effect of the facts and
circumstances emerging from the
evidence on record and then draw a
fair inference whether the petitioner
in the divorce petition has been
subject to mental cruelty due to
conduct of the other."

In this case the Court also stated that so many
years have elapsed since the spouses parted company.
In these circumstances it can be reasonably inferred that
the marriage between the parties has broken down
irretrievably.
In Chetan Dass vs. Kamla Devi reported in (2001)
4 SCC 250 , this Court observed that the matrimonial
matters have to be basically decided on its facts. In the
words of the Court:
"Matrimonial matters are matters of
delicate human and emotional
relationship. It demands mutual
trust, regard, respect, love and
affection with sufficient play for
reasonable adjustments with the
spouse. The relationship has to
conform to the social norms as well.
The matrimonial conduct has now
come to be governed by statute
framed, keeping in view such norms
and changed social order. It is
sought to be controlled in the
interest of the individuals as well as
in broader perspective, for
regulating matrimonial norms for
making of a well-knit, healthy and
not a disturbed and porous society.
The institution of marriage occupies
an important place and role to play
in the society, in general. Therefore,
it would not be appropriate to apply
any submission of "irretrievably
broken marriage" as a straitjacket
formula for grant of relief of divorce.
This aspect has to be considered in
the background of the other facts
and circumstances of the case."

In Sandhya Rani vs. Kalyanram Narayanan
reported in (1994) Supp. 2 SCC 588, this Court reiterated
and took the view that since the parties are living
separately for the last more than three years, we have no
doubt in our mind that the marriage between the parties
has irretrievably broken down. There is no chance
whatsoever of their coming together. Therefore, the
Court granted the decree of divorce.

In the case of Chandrakala Menon vs. Vipin
Menon reported in (1993) 2 SCC 6, the parties had been
living separately for so many years. This Court came to
the conclusion that there is no scope of settlement
between them because, according to the observation of
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