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IN THE HIGH COURT OF JUDICATURE AT MADRAS > :
DATED: 01.08.2008
CORAM
THE HONOURABLE MR.JUSTICE K.MOrAl A
Criminal Original Pevition No.2277 of 2008
and '‘M.B.Nos.l and 3 of 2008
~ ‘j‘hl P Paddd
Uma Narayanan rwﬂ‘“”’” ! o 12 LITAONED
"'v-‘i."
. .h r‘_
Mrs. Priva Krishna Praszad | 1Y |
1 W/o. Mr. Krishna Prasad |
i/, Dfo. Mr. K.L.Narayanan ... Ae3pondent
prayer:- Criminal Original Petition filed under Szetion 488 of tne
Criminal Procedure Code for a direction Lo call for the  rpoords
relating to the order in Crl.M.P.No.275 of 2008 “on whei fille of ¢he
learned XIII Metropolitan Magistrate, Egmors, CHEnnNIL, anet puasi the
game.
For Petitioner H Mr., K.M.Vijavan, aenicr counnel
M/s. La Law, counszel for Lie petiztioaer
For Respondznt - i

Mr. A.Vijeya Kuna
QR D

g R

The respondent herein filed an

appllcation

under Section 12 of the Protectios of Women Lrow
Act, 2005 (hereinafter vreferred to an “eghe Ach

following reliefs:-

{1} Protection order under Sectioen 187
(ii) Residence order under Section 19

{iii) Mainrtensnce order under Section 0.
The said petiction wap tvaken on file as Crl.r.P.N whid
that petition the respondent’s nuaband~U.H. €od sig :
first respondent and her mother-in-lew-Mrs,laa Narayandn

second respondent;
the Unived States of America and
adcress 18 shown a3 rolloewas-

A4 The

“S8ro. Brigtol Meyvers OSQULD
311, Penningcon Rochy
Hill Road, Penniagton
NJ-08534, UaA
(Qffice Sddrezg)”
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Pending the above appllication, the respomlent sought for interdin
orders. The Learned XIII Metropolitan Magistrate passed the Tordér
dated 17.04,.2008 in Crl.M.P.No.275 of 2Z00B on the following terms

namely: -

P “Hence, this Court in the interest of justice considers that

an interim order is ‘necessary for the ‘just decigsion of the
case and this Court cenaiders that the petitioner should be
permitted to reside in the shared household and the officer
in charge of the nearest Police Station sShall assiat in
implementing the interim orders of thig Court. This interim
order shall remain in force until the cdigposal of the main
{ petition.” :

Being aggrieved by that order the petitioner who ig thes second
respondent in Crl.M.P.No.275 of Z008 has filed the above Criminal
Original Petition to quash the order passed in Crl.M.P.No.275 of 2001,

2. Since the ground on which the above ovrder is sought to be
quaghed lies in a narrow campus and for deciding that isgue the
allegations of domestic violence and ocher factual bufkgrchuu of the
case are not necessary the same are not set-out in detail herei;

3., Though sgeveral grounds have been
petition Mr.K.M.Vijayan learned sesniocr c
petitioner confined his submissions relac
contentions: -

{1] :As. provided by Section 2 .ig) : pplilcat
under Section 12 of the Act cannot be filed ag: it the -Serzoion
who i8 @ woman and mother-in-law of the - g QAR ey
interim order passed as against the petiti
aside.

,
i
v

(11) The application riled by cone redpondent herein
not in confirmity with Form - II prescribed under the Ruleg
under the Act but the application nas been filed in Fora I,
presceibed ‘under Sections 89 (1) {(b) and 37 (2] {C) of ‘the
£iling the domestic incident report by the' Prutection Offacer /
Service Provider.

Learned senior counsel for the patiticner vogk this Court through
Section 2 (q) of the Act which defines the term ‘respondent’. Section
2 (q) of the Act reads as follows:-

“2. Definitions. -

(q) “respondent” mean” any adult male persen who is, or has
been, in a domestic relationship with the aggrieved person
and against whom the aggrieved person has Sought any relicf
under this Act:

Provided <that an. aggrieved wife or Temale living 4ar

relationship in the nature of & marriage may also file &
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complaint against a  relative OI <the guanand or the male
partner; .

Referring to the said definition of the term ‘respondent’ the learned
senior counsel for the petitioner gubmitted what it will mean conly an
adult male person and not a woman and as such the petition filed by
the respondent as against the petivioner who 1is a woman i3 not
maintainable and on that ground itself the interim protection order
passed against the petitioner is liable to be quashed. Learned genior
counsel for the petitioner also took cthis Court thraugh Forms I and
II prescribed under the Rules framed under the Act. A perusal cof the
gaid Forms show that an application under Section 12 of the Act has
to be filed in Form Il and not in Forvm I: Form 1 1s preecribed 0
filing the Domestic Violence Report by the PFrotection OIliccr /
Service Provider; admittedly the respondent has filed the application
in Form I and not in Form 1I, therefore according to the learned
senior counsel for the petitioner the interim order passed by the
learned Magistrate is liable to be set-aside. In support of the above
contentions the learned genicor counss2l for the petitioner relied upon
a decision of the Madhva Pradesh High Court in the case of Ajay Kant
and Ors. v. Smt. Alka Sharma reported in 2008 (2) Crimes 235 (M.F
In the said decision a similar issue cam= up for considera
after considering the scheme of the Act and Lhe various provigionag of
the Act the HMadhya Pradesh High Court has held as under: -

b

It is clear by this definiction that a complaint ai provided
in Cr.P.C. Can only be -for an offence. As mentioned
hereinabove only two offences have been mentioned in chis
Act and those are (1) under Section 31 and (2) under Section
33. It appears that this word complaint appeared in this
definition of respondent has been used for initiating
proceedings for these two offences and an aggrieved wife or
female living in a relationship in the nature of a marriage
has been given aright to file a complaint against a relative
of the husband or the male partner. This word complaint
cannot be considersd beyond the scope of the main provisgion
of this Section which has been cefined in first part of
Section 2(g) cthat ia for any relief under this Act. Aaz
provided in Section 31 of the Act, & ‘complaint can be f£iled
against a pergson who has not complied with 2 protectis
order or interim protection order.

Thus, it 1s clear by the definition of respondent that ¢
obtaining any relief under thnis Act an &pplication c©a
filed or a proceeding can be iniciated againzt only adu
male person and on 3such application or under =uch
proceeding, aforementioned proteciicn order can be passed.
OCbviocusly those orders will also be passed only against the
adult male person. As provided under Section 31 of the Acsg,
non-compliance of a protecticn order ©Or an  interim
protection order nhas been made punisnable and as such it gan
be said that the complaint for chis offencz c@n caiy be
flled against such adult male person / respondent who has
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not complied with the protection order. Hence, it 13 clear
that the application under Section 12 of the Act which hag
been filed by the respondent against petitioners No.3 and 4,
who are not adult male persons, iz not maintainable.”

4. On the arforesaid submissions Mr.AR.Vijaya Kumar Jearnead -
counsel for the respondent was heard.

5. Though at the beginning of che submiasions the learned
counsel for the regpondent tried to justvify the £filing of the
application under Section 12 of the Act in Form I later when this
Court drew the attention of the learned counsel to Rule € and Formz I
and II, he fairly submitted cthat the application sheuld have Dbeen

filed in Form II, but by inadvertance the same has been filed in Form
I. However, the learned counsel submitted that this technical
objection may not be taken seriously and the interim pretection order
passed in favour of the respondent need not be get-azide on that
ground. He further submitted that the term ‘respondent’ as defined in
Section 2(q) of the Act cannot be construed to mean only &n adult
male but it will also include a woman. Learned counsel based relianc
on the proviso to Section 1% (1) of the Act which reads &3 under:-

19, Residence Orders. = (1) While dispoging of an
application under sub-section (1) of Section 12, the
Magistrate may, on being satisfied that domestic viclence
has taken place, pass a residence order - .

{l} L]

(b) directing the respondent to remove himgelf Ifrom the
shared household;

Provided that no order under clause (b) shall Le passed
against any person whe i3 a woman”

and subnitted that an order under Clause (b) of Section 19 above
cannot be pasged against a woman ind hence according to the learned
counsel other orders can be pasgsed against a woman and therefore the
restricted meaning sought to be given to the term ‘respondent” hyv
learned senior counsel [or the petitionsr cannot be accepted.
further , -submitted that in case if <this Couft holds  that
application filed in Form I 'of the Act is not mulntainable
application . under Section 12 ought to be filed in Form II, AUty
may be given to the respondent to file a fresh applicatien in Fopm II
and seek all remedies available to her under the Act.

v/{ﬁ. I have carerully considered the aforesaid subnigssions made
by the learned counsel on either side. The term ‘respondent’ has besen
clearly defined in Section 2{q) of the hct which un-doubtedliy refets
only to an adult male and does not include any wonan, The decision of
the Madhya Pradesh High Ccurt reported in 2008 (2) Crimes 235 (M.B.)
(referred to supra) after an elaborate congideration of all the
relevant provisions of the Act and the gcheme of the ict has lucidly
laid down that in view of the definition of the term ‘respendent’ in
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section Z (q) of the Act rfor abtaining any rellef under the ACL an

application can be filed or a proceeding can be initiavted against/’y
o,
v

only adult male person and only as against such peracn p:otection{

orders can be passed. I am in respectful agreement with the above/
said decision of the Madnya Pradesh High Court. .

7. The submission of the learned counsel for the respohdent
based on the proviso to Section 19 (1) of the Act is that an order
under Clause (b) of Section 19 of the Act aleone cannot be pagsed
against a woman but other orders can be passed againat & woman, Uor
appreciating the said contention of the learned counsesl, It will
useful to refer -to the definition of “shared household’ Iin Section 2
(s) of the Act, which reads as follows:-

e lc)

“2. Definitions.-

(s) ™shared househcld” means a housenold wiere Lhe pergon
aggrieved lives or at any stage has lived in a domestic
relationship either singly or aleongwitn the respondent and
includes such & household whethier owned or tLenanted eicher
jointly by the aggrieved person and the respondent, or owned
or tenanted by either of them in respect of which either the
aggrieved person or the respondent or both jointly cor aingly
have any right, title, interest or equity and includes such a
household which may belong to the joeoint family of which the
respondent is a member, irrespective of whether the respondent
or the aggrieved person has any right, title or jinterest in
the shared househoid”

A reading of the aroresgald definitlon shows ¢that shared houozhglid
includes such a household which may bhelong ta the joint famiiy of
which the the respondent is a member, whether ths * the
aggrieved person has any right, <title or intere
hcusehold. Under Secticen 18 (1) (b} of the

Magistrate is empowered to pass an order directing , Nt
remoeve himself from the 3hered housencld. While enumerating

directions that could be passed under Section 1% of the ACt an

particular reference  to the dirertion that could be isgued under
Section 19 (1} (b) of the Act the said proviso has been incorporated
just to .protect the interest of & woman member cf the family wiho ig
living in such a shared household. Such & provisiocn in the provize

has been incorporated only for the aferesaid Ilimicted puppcse,. Lo
ghared household which may '‘belong to a joint family wemen wmenbsis may
also be living and in the guise of pausing an order under fection 18
(1) (b) of the Act, such women membars of the family cannot be
directed to be removed from the shared household but 3such a directlio:
can be issued only against male meubers. From this exemption provide
under the proviso it cannot be said that the term ‘respondent’ s
defined under Section 2(g) of the Act will .inc¢lude s woman also. Fo
the aforesaid reascns, the said contention of the learned counsel
cannot be countenanced. Therefore in the congidersd view of this ﬁ
Court an applicarion under 3Section 12 of the Act ia not maintainable ¢
a8 againat a woman. On cthat ground icself the inpugned order is {
liable to be set-aside,
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8. Under Rule & an application under Segtion 12 ol the Act hasg
to be filed only in Form II but admittedly the application haz Loen
filed by the respondent in Form I instead of Form II the &ame ought
not to have been entertsined by the learned Magisztrate. Form I a=
pointed out above 1is prescribed for the Prouection Officer / Service
Provider to file the domestic incident report bur the respondent DV
in-advertance and mistake has filed the application in Form I instead
of Form II. Further in Form I filed by the ruspondent all the details
and averments for establishing the domescic violence and regarding
the availability of the shared household have not been get-out in
detail. Had the respondent filed an application prescribed under Forn
II all the aforesaid details could haye been segC-out in detail wilch
would have enabled the Ceourt below to adjudicate the issue in a
judicious manner. Though in the above Ceiminal Original Petition
interim orders passed in Crl.M.P.No.275 of 2005 alone has DLeen

challenged if the same alone is set-azide and the main petition 1n
Crl.M.P.No.275 of 2008 is allowed to be proceeded with and ultimately
if a final order is passed the same will be challenged on the vary
game grounds and in that process valuable judicial time will be lost

and the respondent also will be put to hardship an she may ngt ba
a position to get the relief ultimately whiclh she may be enticled
under the Act. Therefore to avoid migcarriage of Justice §
gecure the ends of justice all further proceedings in Col.ii. P.iC
of 2008 itself is quaghed giving liberty to the vespondent To filc
application under Section 12 in Form II prescoibzd under the
framed under the Act. If such an application ig filed the sames I
be entertained and dealt with on merics and in accordance wich
It is made clear that thig Court has not expressed any opinion on

merits of the claim of the ragpondent herein.

9. ‘The Criminal Original Fetition 18 -ordeced  on  tae
terms. Consequently the connected MPg are closed.

sd/~

Aszt. Registrar.
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IN THE HIGH COURT OF 'JUDICATURE '
DATED: 01.08.2008 X o
CORAM

THE HONOURABLE MR, JUSTICE K.MOHAN Ul

Criminal Original Petition Wo.3277 of Z008

and 'M.B.Noa.l and 3 of 2008

) | \:'-‘f"""r -
Uma Narayanan epwSh v ... Peritioneép

-VS-"'

Mrs. Priva Krishna Praszad i,w:- ?’b lf\'
1 W/o. Mr. Krishna Prasad i
i, Dfo. Mr. K.L.Narayanan ... Respondent

Prayer:- Criminal Original Petition ¢iled undel 52CTI30 48% of tne

Criminal Procedure Code for a direction Go call for i r:ucLuJ

relating to the order in Crl.M.P.No.275 J, 2008 on the flle of whe
- s

learned XIII Metropolitan Magistrate, re, CHeEanal, and guasy the
same.,
For Petitioner : Mr. K.M.Vijsyan, aenigr counsei, Ic
M/s., La Law, counsel for tiag Detigiongy

For Respondent - Mr. A.Vijaya Kunar

The respondent herein filed an application
under Section 12 of tvhe Protection of WYWomen Lrzou
Act, | 2005 (hereinafter vrefsrred to g ‘tae
following reliefa:-

{i) Protection order under Section lLgy
(11) Residence order under Section 15
(iii) Maintenance order under Section 20,

The sald peticion wap vakeEn on file any Crl.m.?
that petition the respondent’s husband-U.H.Kpisn
fiest respondent and her mother-in-Llaw-Mra,.U
second respondent; the respondent’s aushand i
the Upnited States ¢f America é&nd i the

addressg 1s shown ag Tollows:-—-

#8700, Bristol Meyers Squlb
311, Pennington Rocny
Hill Road, Pennington
NJ-0B534, U3A
(Uffice Addressgl”




